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l. METHODOLOGY

1. ISEE is a Vietnamese non-profit organization established in 17th July 2007 working
towards the rights of minority groups, which include ethnic minorities and LGBT people.
ISEE was the first organization dedicated to advocate for LGBT rights in Vietnam.

2. Online forums take an important role in LGBT people in Vietnam as a place to get
connected. The number of registered members of the largest online forums are up to more
than 370,000 people. The data in this report are collected from the following sources: the
existing provisions of the law, the actual incidents reflected in the press, the published data
and research reports of iISEE and other researchers, and individual cases of people who were
in direct contact with iISEE.

1. BACKGROUND AND FRAMEWORK

3. As a member of the United Nations since 1977, Vietnam became a member of the
International Covenant on Economic, Social and Cultural Rights (ICESCR), the International
Covenant on Civil and Political Rights (ICCPR), the Convention to Eliminate All Forms of
Discrimination Against Women (CEDAW) in 1982 and the Convention on the Rights of the Child
(CRC) in 1990, etc. As a result, Vietnam has shown its commitment to respect the dignity
and rights of all human beings equally.

4. Nevertheless, the violations of human rights towards LGBT have still been observed
and recorded, although not completed and meticulous. There are institutionalized violations
of the law, in addition to the violations in execution and attitude of the state as well as the
public.

5. Vietnam has never criminalized homosexuality, yet also never established specific
provisions to protect and promote the rights of LGBT. In the first Universal Periodic Review
of Vietnam, there were no sections of the national report or any related reports mentioning
the rights of LGBT, and also there were no recommendations to ensure rights related to
sexual orientation and gender identity.

6. Existing LGBT groups on the internet develop strongly without being censored. A
number of organizations working for the rights of LGBT operate legally, concentrating on
research, public education, event organizing' and advocacy work. Since 2012, several
government agencies have started to consider and protect the rights of LGBT people.
However, the institutional and legitimate changes are still be waiting in the future.



I1l.  GENERAL RECOMMENDATIONS

- Enact an anti-discrimination law that will ensure equality of all people regardless
sexual orientation and gender identity.

- Recognize an institution of equal marriage for all persons, regardless of their sexual
orientation or gender identity.

- Recognize the right to recognition before the law and the right to one’s body,
regardless of their gender identity or gender expression.

- Conduct comprehensive sexuality education and public awareness to eliminate
discrimination in reality, through current programs and policies on culture, education,
health, health care, youth, etc.

- Sign the LGBT Rights Declaration in the General Assembly, or sponsor the 2011
LGBT Rights Resolution in the UNHRC, or both.

- Apply the Yogyakarta Principles as a guide of policy development to apply the
international human rights standards in relation to sexual orientation and gender
identity.

IV.  PROMOTION AND PROTECTION OF HUMAN RIGHTS ON THE GROUND

A. The right to equality and non-discrimination

7. Everyone has the right to enjoy human rights without being discriminated against
because of the sexual orientation or gender identity.> Vietnam’s Constitution of 1992,
amended in 2001, provides that “all citizens are equal before the law.”® In reality, the cases of
discrimination are very diverse and varied, from the refusal to provide services, goods®, job
rejection®, discrimination at work®, job dismissal based on one’s sexual orientation or gender
identity’, to facing difficulties with the administrative authorities...2 This requires that the law
needs to become more inclusive and effective enough to protect and respect the rights of all
individuals equally.®

8. In criminal law, transgender or gay men are not protected in the crime of rape™
because they registered their gender as male in official documents.'* There was a case of a
transgender person who was raped, but the rapist was not prosecuted because the law does
not recognize that the victim of rape crime could be a male person.*?

9. In criminal cases, the homosexuals are considered “easy to slip into the criminal
scenes,”*® but there will be mitigating factors for the defendant if the victim is gay, reasoning
that the victim must have led “an unrestrained lifestyle”** or is not serious-minded.'® These
opinions are likely to affect the fairness of judges as well as the justice of the verdict. The
expression of gender identity sometimes is viewed as acts of “imitating, disturbing society,
violating morality and good traditions™*® and thus can be intervened and disposed.*’

10. In addition to institutionalized discriminations in the law, the stigma and
discrimination against LGBT people take place frequently in the view of law enforcement
and the public’s attitudes on the aspects of culture, society, health care, and education, etc.

11.  Vietnam law contains provisions, which prohibit all acts of domestic violence,*® but in
reality, LGBT people in Vietnam are physically and mentally abused primarily by their own
families.” Such behaviors as torture, mistreatment, beating, frequent pressure
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psychologically or financially, supervision of personal relationships, being forced to leave
home, or being forced not to leave home based on one’s sexual orientation or gender identity
are still considered as the family’s business,? leading to serious consequences such as
depression, running away from home, losing confidence, suicide.”* There was one case in
which the family arranged for a stranger to rape their lesbian daughter in hope that it could
change her sexual orientation.?

12.  Discrimination and prejudice based on sexual orientation and gender identity at
medical facilities have occurred, even though these are prohibited behaviors. In many cases,
the doctors scolded, scorned and even denied medical care to patients who are gay or
transgender because of their sexual orientation and gender identity. In contrary to the lack of
access to friendly and sensitive health services, many LGBT people are forced to take
medical treatment, take medications, due to the fact that they are LGBT, leading to many
serious consequences.? %*

13. Many teachers have not been updated with scientific knowledge about homosexuality
and sexual orientation, which leads to abusive behaviors, insulting or discriminating against
certain students because of their sexual orientation or gender identity.?

RECOMMENDATION:

- Promote the development of anti-discrimination laws or regulations in the
Constitution, making discrimination based on one’s sexual orientation and gender
identity become one of the prohibited discrimination factors.

- Promote the development of anti-discrimination laws, making discrimination based on
sexual orientation and gender identity elements becomes one of the prohibited
discrimination aspect.

- Sign the LGBT Rights Declaration in the General Assembly, or sponsor the 2011
LGBT Rights Resolution in the UNHRC, or both.

- Apply the Yogyakarta Principles as a guide of policy development to apply the
international human rights standards in relation to sexual orientation and gender
identity.

B. The right to recognition before the law

14.  People everywhere has the right to be recognized as a person before the law,?® and to
have their self-defined gender identity made legitimate, to enjoy legal capacity in all aspects
of life. Some lawmakers believed that the law should only redefine gender for the cases of
“congenital defect of the sex.” Yet they have not acknowledged the cases of deliberated
transgender surgeries, because they are afraid that they would not be able to manage them
all.”’

15.  The law only identifies “redefining gender”?® for the intersex people® instead of
stipulating “changing gender” for all people. Although clearly recognize the principle to
“ensure that each person can live his/her life according to his/her true gender”,*® and also
have medical qualifications to perform, the doctors are prohibited to execute sex
reassignment surgery®! as transgender people are considered “those who already had
complete sex”. This regulation also contains a hidden ability that a young intersex person
may be taken to have sex surgery without that person’s consent, > leading to the risk that the
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genger after the operation might not be the desired sex of that person when he/she grows
up.

16. In 2009, a teacher named Pham Le Quynh Tram became the first intersex person to be
recognized by the law.** However, in the beginning of 2013, the local authority at Binh
Phuoc province spoke up in order to cancel the decision to recognize the gender of Quynh
Tram, as they claimed there had been a violation during the administrative process.*®> They
also wanted to discipline the staff directly involved in the case.®

17. The law also recognizes the change in documentation only for intersex people who
have been through gender surgery.®” The conversion to a desired gender is considered “going
against the laws of nature, servin% deviant psychological mindsets, corrupting the morality”™
or “due to psychological illness.” The transgender people who have gone abroad for gender
cannot get their identity papers (ID cards) because the registered gender does not match their
biological gender. This therefore causes many difficulties in daily civil transactions,
especially when the authorities require presenting identification.*’

18.  The right to change one’s name is an conditional right, only available for those
“whose genders have been redefined.”*! Transgender people, whether or not acquire surgery,
always come across difficulties in their daily life because they cannot change their names to
be consistent with their gender appearance and current body conditions.

RECOMMENDATION:

- Allow one to change his/her name to match with his/her desired gender.

- Clarify that the sex reassignment surgery can be done in the case of intersex statuses
or according to his/her wish to change to the desired gender.

- Add a new option “Other” to the gender category for the intersex or transgender
people who have not been able to determine their sex yet.

- The decision to choose a gender for an intersex person can only be determined when
that person becomes an adult. Only allow gender surgery for an intersex person whose
intersex status affects or threatens the life and health of that person.

C. The right to marriage and found a family

19.  Everyone has the right to get married, regardless of his/her sexual orientation and
gender identity.*? Family can exist in many different forms. No family shall be subjected to
discrimination on the basis of sexual orientation and gender identity of any member of the
family, including in the cases of adoption or assisted reproduction.

20.  Although not acknowledging the legitimacy of the weddings,* but in reality, many
weddings of homosexual couples in provinces such as Ca Mau,*, Kien Giang,* Binh
Duong™® have been intervened by the authorities, who ask the couple to do to get education
about traditional culture, pay fine, or promise to end the relationship.*’

21.  The main objections are mostly based on the argument that same sex marriage is
contrary to our country’s habits and customs; it can erode traditional values or promote the
deviant lifestyle of the young generation.*®



22. The possibility of adoption is also limited as “adoption is only available for a single
parent or a couple of husband and wife.”*® Gay men also cannot be supported by means of
reproductive surrogacy.>

23.  Vietnam also does not allow its citizens to get married to same-sex citizens of
countries that have legalized same-sex marriage in the authorized agencies in Vietnam,>! and
does not recognize same-sex marriages conducted and registered legally in other countries.*

RECOMMENDATION:

- Recognize an institution of equal marriage for all persons, regardless of their sexual
orientation or gender identity. Two people of the same sex have the right to get
married and fully enjoy all the rights and obligations as two people of the opposite
Sexes;

- Develop an institution of registered cohabitation between two people. Ensure to
provide all the rights including but not limited to personal rights, right to represent
each other, the right to common property, the right to inheritance, the right to joint
adoption, the right to division of property...

V. ACHIEVEMENTS AND GOOD PRACTICES

24. In 20 December 2012, Vietnam Ministry of Justice held the “Workshop on
Comparative Experiences in Protection of LGBT Rights in the Family and Marriage
Relations” which invited international and Vietnamese experts to share information and
experiences from the progress of legalizing same-sex unions in several countries.

25. More than 50 members of National Assembly, government officials and members of
LGBT and their parents participated in a joint workshop on the “LGBT: Legal Provisions and
Opinion of the Insiders” organized by the Institute for Legislative Studies in 10" May 2013,

26.  Justice Minister Ha Hung Cuong took a positive stance towards same-sex marriage
stating: “We must not create social prejudice against the homosexual community and
individual” and “should develop a legal mechanism to protect the legitimate interests of a
person, his/her property and children (if any) for people of the same gender in a relationship
and living together.”*

217. In the process of revision the Marriage and Family Law, there were three options
proposed by the Justice Ministry: legalize marriage between same sex, or remove the ban of
same-sex marriage from the law, but just recognize some rights regarding personal and
property rights of the cohabitation of same sex couples, or keep the current prohibited
regulations.>
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